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STATEMENT OF THE ISSUES 
Whether the Order, Judgment and Decree in favor of 
Plaintiff/Respondent for rent, treble damages, foreclosure of 
lien, deficiency and dismissing Defendant/Appellant's 
Counterclaim is supported by the law and the evidence. 
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STATEMENT OF THE CASE 
Nature of the Case 
This is an action in the Second Judicial District 
Court of Weber County, State of Utah, for Order, Judgment and 
Decree for damages for rent, treble damages for unlawful 
detainer, foreclosure of Landlordfs Lien, deficiency and 
dismissal of Defendant's Counterclaim. 
The Course of Proceedings 
The trial on February 11, 1986 was before Judge 
Rodney S. Page, without a jury, resulting in Order, Judgment 
and Decree in favor of Plaintiff and against Defendant 
substantially as prayed. 
Disposition 
Judge Page held that Plaintiff was entitled to 
judgment for rent at the rate of $280.00 per month in the sum 
of $852.70 being the delinquency for the months of April 
through August of 1982; that Defendant was in unlawful 
detainer of the premises from September of 1982 to March of 
1983 and that Plaintiff was entitled to judgment for rent at 
the rate of $280.00 per month, trebled, for the sum of 
$5,040.00; that the Landlord's Lien be foreclosed and for 
deficiency, if any. No award was made on Defendant's 
Counterclaim. 
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STATEMENT OF FACTS 
Plaintiff's predecessor leased premises to 
Defendant and her husband for use as a barber shop. The 
initial lease dated November 18, 1960 for a ten (10) year 
term was extended by Plaintiff and Defendants husband for an 
additional term to expire on November 18, 1980 (Pi's Ex 6). 
Thereafter, the premises were occupied on a month to month 
tenancy at a rental of $280.00. The monthly rental was paid 
with two checks, one from Defendant in the sum of $161.87 and 
one from her husband in the sura of $118.13. While Defendant 
was aware that the monthly rental was $280.00, (TR 79-86) 
after her husband died in April of 1982, (TR 71) she paid 
only as follows: 
April, 1982 -- $161.87 
May, 1982 — $161.87 
June, 1982 — $ 61 .69 
July, 1982 — $161.87 
Defendant made no payments after July of 1982. (Pi's Ex 4) 
Plaintiff contacted Defendant by letter dated May 
24, 1982 and indicated that the rent was delinquent and that 
it would be increased in July of 1982 (Pi's Ex 2). 
Plaintiff contacted Defendant again by letter dated 
July 21, 1982 and claimed a balance due for delinquent rent 
and notified Defendant that the rent would be $508.75 per 
2 
month (Plfs Ex 3). Apparently Plaintiff arrived at the 
figure of $508.75 by applying the formula contained in the 
expired lease (Plfs Ex 6, TR 30, TR 120). 
Defendant neither paid nor offered to pay 
delinquent rent at the rate of $208.00 per month or in any 
amount. Accordingly, on August 19, 1982 Plaintiff caused 
Defendant to be served with a Three Day Notice to Pay Rent or 
Vacate (R 3). Defendant did not vacate the premises nor did 
she pay or offer to pay delinquent rent in any sum whatsoever 
(TR 86-90) (R 78, 79) Accordingly, Plaintiff commenced this 
action (R 1) and attached the personal property of Defendant 
at the premises (R 6-10). 
Prior to vacating the premises in March of 1983 
Defendant continued to receive income therefrom (TR 89, 120). 
From July oF 1982, throughout the proceedings, 
Defendant was represented by legal counsel (Plfs Ex 3, TR 48, 
TR 69). 
Defendant claimed damages for loss of business when 
the leased premises were changed to a different location. 
However, the move was made on a weekend with the help of 
Plaintiff and there was no loss of business. Further, it 
appears this claim was barred by the statute of limitations 
(R 57-60), (78-12-25(2), UCA, 1953, as amended). 
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Defendant also claimed $10,000.00 damages for the 
value of her personal property or the return thereof. 
However, no evidence was presented on this issue. 
At the conclusion of the trial the Judge ruled in 
favor of Plaintiff and against Defendant (TR 121-125). 
Proposed Findings, Conclusions and Order, Judgment 
and Decree were prepared by Plaintiff and submitted to 
Defendants counsel about February 19, 1986 for approval as 
to form. 
Counsel for Defendant refused to approve as to form 
claiming there should be a finding that Defendant had offered 
to pay rent at the rate of $280.00 per month. Counsel for 
Plaintiff obtained a copy of the transcript of the testimony 
of Defendant on this point and concluded that there was no 
such evidence. Accordingly, it was requested that the 
Findings, Conclusions and Order, Judgment and Decree issue as 
presented (TR 75, 81). 
These were signed April 16, 1986 (R 67-74, 80). 
SUMMARY OF ARGUMENTS 
1. The Defendant was in unlawful detainer. 
2. The personal property of Defendant was properly 
attached. 
3. Defendant was entitled to no award on her 
4 
counterclaims. 
ARGUMENT 
THE DEFENDANT WAS IN UNLAWFUL 
DETAINER 
Defendant occupied the premises on a month to month 
basis; was aware that rental was $280.00 per month but 
refused to pay in full this amount; at the time she was 
served with the Notice to Pay Rent or Vacate on August 19, 
1982 by the Sheriff of Weber County, she was delinquent in 
the payment of rent; she neither vacated the premises, paid 
the rent nor tendered or offered to pay rent. 
Plaintiff was in compliance with the provisions of 
78-36-3 and 78-36-6, Utah Code Annotated, 1953, as amended. 
Defendant continued in possession of the premises 
until March of 1983 during which time she continued to 
receive income therefrom. 
Defendant contends that she was prepared to bring 
current the $280.00 per month rent but "she was not prepared 
to pay the increased amount of $508.00 and hence she was not 
in unlawful detainer. If, indeed, Defendant was so prepared 
she kept it to herself. Plaintiff was not offered or 
tendered these amounts. For Defendants position to be 
considered there must have been such an offer or tender (Dang 
v. Cox Corporation, 655 P2d 658 (1982 Utah). 
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The testimony of Plaintiff's agent and Defendant 
was that the parties had agreed to monthly rental in the sum 
of $280.00 and that she was delinquent at the time of service 
of the Notice. 
Having elected to remain at the premises after the 
Notice without the payment or tender of payment of rent, 
Defendant was subject to the assessment of treble damages. 
THE PROPERTY OF DEFENDANT WAS 
PROPERLY ATTACHED 
After the commencement of the action, Plaintiff 
caused to be filed Motion for Writ of Attachment, Affidavit 
in Support thereof and an Undertaking, all as required by 38-
3-3 and 38-3-4, Utah Code Annotated, 1953, as amended and 
properly obtained an Order directing the issuance of a Writ 
of Attachment. 
Defendant did not object to this proceeding nor did 
she cause the attachment to be released by filing a bond as 
provided by 38-3-7, Utah Code Annotated, 1953, as amended. 
DEFENDANT WAS ENTITLED TO NO AWARD 
ON HER COUNTERCLAIMS 
Defendant claimed damages for loss of income in 
moving the location of the rental business and for loss of 
use of Defendant's personal property. 
The evidence was that the move was made on a 
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weekend after business hours with the help of Plaintiff at no 
loss to Defendant. Defendant put on no evidence as to any 
loss on this item. Nor did she put on any evidence as to any 
loss on account of the use by Plaintiff of her personal 
property. In this regard, it is noted additionally that 
Defendant could have received possession of her property had 
she but complied with the provisions of 38-3-7, Utah Code 
Annotated, 1953, as amended by filing a bond. 
CONCLUSION 
It is submitted that the claim of Defendant that 
she was not in unlawful detainer must fail as not being 
supported by the evidence. Her claim for damages fails as 
being barred by the statute of limitations (78-12-25(2), UCA, 
1953, as amended) and not supported by the evidence. 
Defendant's claim for damages for "loss of use" of her 
personal property is not valid in that she interposed no 
objection to Plaintiff's attachment proceedings nor did she 
file a bond for recovery of possession. 
On the other hand, the evidence establishes rental 
at $280.00 per month on a month to month verbal tenancy; 
delinquency in the payment of rent; the service of a Three 
Day Notice to Pay Rent or Vacate; failure to vacate or to pay 
or tender the payment of rent; proper attachment of personal 
property. Judge Page was justified in finding that the 
reasonable rental during the unlawful detainer period was at 
the previously agreed rate of $280.00 per month and that this 
amount should be trebled under the statute. 
The Order, Judgment and Decree being supported by 
the evidence and in accordance with the law, it is requested 
that the same be sustained. 
Respectfully submitted this day of 
September, 1986• 
LaVar E. Stark 
Attorney for Plaintiff/ 
Respondent 
2485 Grant Avenue, Suite 200 
Ogden, Utah 84401 
CERTIFICATE OF MAILING 
I hereby certify that I mailed ten (10) copies of 
the foregoing BRIEF OF RESPONDENT to the Clerk of the Utah 
Supreme Court, State Capitol Building, Salt Lake City, Utah 
84114 and four (4) copies to John T. Caine, Attorney for 
Defendant/Appellant, 2568 Washington Boulevard, Ogden, Utah 
84401; postage prepaid this day of September, 1986. 
LaVar E. Stark 
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38-2-5 LIENS 
from the possession of person claiming lien 
by unlawful means, or without consent of 
person having the hen. St .te v. Parker, 
104 U. 23, 137 P. 2d 626. 
Notice. 
Notice mailed to nonresident creditors 
who have lifted their claims with railroad 
company's receiver, which notice is also 
published in newspaper c ice weekly for 
aix conseoutne weeks before sale by re-
ceiver of company's property, held to con-
stitute reasonable notice for service by 
publication Chapman v. Schiller, 95 U 
514, S3 P. 2d 249, 120 A. L. R. 906. 
Warehouseman's Hen. 
This section has been applied to fore-
closure of warehouseman's lien Howard 
v J. P Paulson Co , 41 U. 490, 127 P. 284. 
Collateral References. 
LiensC=3l9 
J3 C J S Liens §21. 
31 Am Jur. 2d 174, Liens § 36 
38-2-5. Action for deficiency.—Nothing in this chapter shall take away 
the right of action of the party to whom such lien is given for his charges, 
or for any residue thereof, after such sale of the property. 
History: E. S 1898 & C. L. 1907, § 1406; 
C. L. 1917, §3775, B. S. 1933 & O. 1943, 
52 2 5. 
Cumulative remedies. 
This section gives the lien claimant con-
current or cumulative reoiedies and he may 
pursue either without in any way waiving 
the other, except that he cannot receive 
more than satisfaction of his claim Ac-
cordingly, warehouseman's hen may b« 
foreclosed in an equitable action Howard 
v J P Paulson Co, 41 U. 490, 127 P. 2S4. 
CoUateral References. 
LiensC=>19. 
53 C J S Liens §21. 
51 Am. Jur. 2d 174, Liens § 36. 
CHAPTER 3 
LESSORS LIEXS 
Section 38 3-1. Lien for rent due. 
38-3 2 Priority of lessor's lien. 
38 3 3. Attachment in aid of lien. 
38 3 4. Attachment—Affidavit and bond 
38 3-5. When attachment will issue. 
38 3 6. Execution of writ of attachment. 
38-3-7. Release of attachment—Bond. 
38-3 8. When chapter not applicable. 
38-3-1. Lien for rent due.—Except as hereinafter provided, lesson 
shall have a hen for rent due upon all nonexempt property of the lessee 
brought or kept upon the leased premises so long as the lessee shall occupy 
said premises and for thirty days thereafter. 
History: E. S. 1898 & O. L. 1907, §1407; 
O. L. 1917, § 3776; L. 1931, ch. 7, § 2; B. S. 
1933 & C. 1943, 52-3-1. 
Cumulative or executive remedy. 
*»* 
Cross-Be fere nces. 
Attachment, Rules of Civil Procedure, 
Rule 64C. 
Exemptions from execution, 78-23-1. 
Attachment and duration of lien. 
Lessor's statutory hen for rent attaches 
from the beginning of tenancy and con-
tinues for thirty days after occupation by 
lessee ceases. Eaaon v. Wheelock, 101 U. 
162, 120 P. 2d 319. 
The remedy given by this section^ i 
38-3 2 to 38-3-8 is cumulative; and Jj» 
lord may still proceed m equity to r^£ 
close his lien, notwithstanding its pn> 
sions. Houston Real Estate Investor^* 
v. Hechler, 44 U. 64, 138 P. 1159. 
Exemptions. 
Alfalfa seed and hay held e « m p t tt» 
- 1 8 , 104-37-14. » J 
Ray v. tot, *• 
former sections 104-37-13, 104-37-1+ 
1943 (now repealed) 
499f 30 P. 2d 1062. 
Extent of lien. 
Landlord's Uen is only for a niou»l 
500 
i v 
38-3-3 LIENS 
49 Am. Jur. 2d 669, Landlord and Ten-
ant § 717. 
To whom notice of exercise of option for 
renewal of lease or purchase of property 
must be given in event of death of lessor 
or owner who granted option, 148 A. L. R. 
172, 51 A. L. R. 2d 1404. 
38-3-3. Attachment in aid of lien.—Whenever any rent shall be due 
and unpaid under a lease, or the lessee shall be about to remove his prop-
erty from the leased premises, the lessor may have the personal property 
of the lessee which is upon the leased premises and subject to such lien 
attached without other ground for such attachment. 
History; R. S. 1898 & C. L. 1907, § 1409; 
C. L. 1917, § 3778; R. S. 1933 & O. 1943, 
62-3-3. 
Cross-Reference. 
Attachment , Rules of Civil Procedure, 
Rule 64C. 
Amendment of complaint. 
An amendment striking from complaint, 
by lessor against lessee to recover rent, 
prayer tha t attachment issue against de-
fendant under this section and 38-3-1, 38-
3-2, 38-3-4 to 38-3-8, and that plaintiffs be 
adjudged to have a first lien upon all of 
defendant 's property not exempt, and for 
such other relief as is just, leaving merely 
a prayer for general relief, does not change 
the nature of the action, or affect the 
r ights of the parties, and is stricken on 
plaintiff's motion. Houston Real Es ta te 
Investment Co. v. Hechler, 44 U. 64, 138 
P. 1159. 
Attachment, 
Under this section the at tachment can-
not be considered as a matter or thing 
entirely apar t from, or independent of, 
the act ion; but it must be considered as 
directly related to it, or as being an in-
tegral part thereof. Houston Real Es ta te 
Investment Co. v. Hechler, 44 U. 64, 138 
P. 1159. 
CoUateral References. 
Landlord and Tenant<5=3260. 
52 C.J.S. Landlord and Tenant §572. 
49 Am. Ju r . 2d 653, Landlord and Ten-
ant § 692. 
38-3-4. Attachment—AfiBdavit and bond.—The lessor shall before the 
issue of such writ of attachment file a complaint, and an affidavit duly sworn 
to setting forth the amount of rent due over and above all otfsets and 
counterclaims and a brief description of the leased premises, and shall 
further state, under oath that such writ of attachment is not sued out for 
the purpose of vexing or harassing the lessee; and the person applying 
for such writ of attachment shall execute and file a bond as in other cases 
of attachment 
History: R. S. 1898 & C. L. 1907, § 1410; way Park Bldg., Inc. v. Western Sta tes 
O. L. 1917, §3779; R. S. 1933 6 C. 1943, Wholesale Supply, 22 U. (2d) 266, 451 P. 
52-3-4. 2d 778. 
Affidavit requirements. 
Affidavit by landlord which states tha t 
wr i t is not brought "to hinder, delay or 
defraud any creditor of said defendants" 
does not comply with this section. Free-
Collateral References. 
Landlord and Tenant<£=>260. 
52 C.J.S. Landlord and Tenant § 572. 
49 Am. Ju r . 2d 653, Landlord and Ten-
ant § 692. 
38-3-5. When attachment will issue.—Upon the filing of such complaint, 
afiBdavit and bond it shall be the duty of the court wherein the same are 
filed, or the clerk thereof, to issue a writ of attachment to the proper 
officer, commanding him to seize the property of the defendant subject 
to such lien, or so much thereof as will satisfy the demand. 
History: R. S. 1898 & C.L. 1907, §1411; CoUateral References. 
O. L. 1917, §3780; R. S. 1933 & O. 1943, Landlord and TenantC=>260. 
52-3-5. 52 C.J.S. Landlord and Tenant § 572. 
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COMMON CARRIERS' LIENS 38-4-1 
38-3-6. Execution of writ of attachment.—It shall be the duty of the 
ofiRcer to whom the writ of attachment is directed to seize the property 
of such lessee subject to such lien, or as much thereof as shall be necessary 
to satisfy such debt and costs, and to keep the same until the determina-
tion of the action, unless the property is sooner released by bond or the 
attachment is discharged. 
History: R. S. 1898 & 0. L. 1907, § 1412; 
C. L. 1917, §3781; R. S. 1933 & C. 1943, 
52-3-6. 
38-3-7. Release of attachment—Bond.—A bond for the release of the 
attached property may be given, and motion to discharge the attachment 
may be made, as provided in the Code of Civil Procedure in cases of attach-
ment. 
History: R. S. 1898 & C. L. 1907, § 1413; 
C. L. 1917, §3782; R. S. 1933 & C. 1943, 
52-3-7. 
Cross-Reference. 
Attachment, Rules of Civil Procedure, 
Rule 64C. 
Release of property. 
Where exempt property is a t tached by 
lessor claiming s ta tutory lien, court does 
not act in excess of jurisdiction in re-
leasing such property without bond as re-
quired by this section and former section 
104-18-22, Code 1943 (now repealed) . Ray 
v. Cox, 33 U. 499, 30 P . 2d 1062. 
38-3-8. When chapter not applicable.—This chapter shall not be appli-
cable to a written lease for a term of years in which, as part of the con-
sideration thereof, the lessee or assigns shall erect a building or improve-
ments upon the leased premises. 
49 Am. Jur . 2d 649, Landlord and Ten-
ant § 686. 
His tory: R. S. 1898 & 0. L. 1907, § 1415; 
O. L. 1917, §3784; R. S. 1933 & C. 1943, 
52-3-8. 
CoUateral References. 
Landlord and Tenant<£=>241. 
52 C.J.S. Landlord and Tenant § 620. 
Tenant 's right to lien, in absence of 
agreement therefor, for i m p r o v e m e n t s 
made on leased premises, 25 A. L. R. 2d 
885. 
Section 38-4-1. 
38-4-2. 
38-4-3. 
38-4-4. 
38-4-5. 
CHAPTER 4 
COMMON CARRIERS' LIENS 
Lien for freight and charges. 
Enforcement of lien by sale. 
Sale—Public auction. 
Unclaimed shipments—Delivery to warehouseman. 
Lien for carrier 's charges and storage—Sale—Disposition of proceeds. 
38-4-1. Lien for freight and charges.—All common carriers shall have 
a lien upon all goods, wares, merchandise, haggage and property in their 
possession for freight, handling expenses, storage charges, and charges ad-
vanced to connecting carriers. 
ulation by public utilities commission, 54-
3-1 et seq. 
Collateral References. 
Carriers<S=>197(l). 
13 C.J.S. Carriers § 325. 
13 Am. Jur . 2d 961, Carriers § 497. 
His tory: L. 1899, ch. 37, § 1; O. L, 1907, 
§ 1417x; 0. L. 1917, § 3791; R. S. 1933 & 0. 
1943, 52-4-1. 
Cross-Reference. 
Common carriers, rates and charges, reg-
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LIMITATION OF ACTIONS 78-12-25 
What constitutes a promise in writing 
to pay money within statutes of limita-
tion, 111 A. L. R. 984. 
When does limitation commence to run 
against action, defense, or counterclaim 
based on usury, 108 A. L. R. 622. 
When does limitation or laches com-
mence to run against suit to reform an 
instrument, 106 A. L. R. 1338. 
When statute begins to run against ac-
tion to recover interest, 36 A. L. R. 1035. 
When statute begins to run against note 
payable on demand, 71 A. L.R. 2d 284. 
When statute begins to run in favor of 
drawer of check, 4 A. L. R. 881. 
When statute commences to run against 
action for breach of covenant, 09 A. L. R. 
1050. 
When statute of limitations begins to 
run against action on a contract which 
contemplates an actual demand, 159 A. L. 
R. 1021. 
When statute of limitations commences 
to run against action based on fraud in. 
construction, repair, or equipment of build-
ing, 150 A. L. R. 778. 
DECISIONS UNDER FORMER LAW 
War risk insurance. 
Action to recover automatic insurance 
benefits on war risk insurance which ac-
crued in 1917 was barred by this statute, 
where claim was not presented to bureau 
until 1931, and suit was not brought until 
1932, more than six years after accrual 
of action. United States v. Preece, 85 F. 
2d 952. 
78-12-24. Public officers—Within six years.—An action by the state or 
any agency or public corporation thereof against any public officer for 
malfeasance, misfeasance, or nonfeasance in office or against any surety 
upon his official bond may be brought within six years after such officer 
ceases to hold his office, but not thereafter. 
53 C.J.S. Limitations of Actions §82 
et seq. 
History: L. 1951, ch. 58, § 1 ; C. 1943, 
Supp., 104-12-24. 
CompUer's Notes. 
This section is identical to former sec-
tion 104-2-48 (Code 1943) which was re-
pealed by Laws 1951, ch. 58, §3 . 
Cross-Ref erence. 
Governmental Immunity Act, 63-30-1 et 
seq. 
Collateral References. 
Limitation of ActionsC=>58(2). 
Running of limitation as to action by 
public body against officer or employee as 
deferred until defendant ceases to be 
officer or employee, or until the end of 
his term of office or employment, 137 A. L. 
R. 674. 
Running of statute of limitations as 
affected by uncertainty as to existence of 
a cause of action because of delay in 
settling or determining a matter of gen-
eral or governmental concern upon which 
it depends, 135 A. L. R. 1339. 
78-12-25. Within four years.—Within four years: 
(1) An action upon a contract, obligation or liability not founded 
upon an instrument in writing; also on an open account for goods, wares 
and merchandise, and for any article charged in a store account; also 
on an open account for work, labor or services rendered, or materials 
furnished; provided, that action in all of the foregoing cases may be 
ioramenced at any time within four years after the last charge is made 
>r the last payment is received. 
(2) An action for relief not otherwise provided for by law. 
History: L. 1951, ch. 58, § 1 ; C. 1943, cal to former section 104-2-23 (Code 1943) 
upp., 104-12-25. which was repealed by Laws 1951, ch. 58, 
>n~.«,-i _, -*T ^ § •*• Subdivision (2) is similar to former 
ompiler's Notes.
 s e c t i o n ] 0 4 . 2 . 3 0 ( C o d e 1 9 4 3 ) w h i c h a l g o 
Subdivision (1) of this section is identi- was repealed by Laws 1951, ch. 58, § 3 . 
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78-36-1 JUDICIAL CODE 
78-36-8.5. Possession bond of plaintiff — Payment or rent, filing bond or demand for hear-
ing by defendant. 
78-36-10. Judgment for restitution, damages and rent — Immediate enforcement 
78-36-12. Exclusion of tenant without judicial process prohibited — Abandoned premises 
excepted. 
78-36-12.3. Definitions. 
78-36-12.6. Abandoned premises — Retaking and rerenting by owner — Liability of tenant 
— Personal property of tenant left on premises. 
78-36-1. "Forcible entry" denned. 
Law Reviews. 
Landlord-Tenant Law: A Perspective on 
Reform in Utah, 1981 Utah L. Rev. 727, 738. 
78-36-3. Unlawful detainer by tenant for term less than life. A tenant of 
real property, for a term less than life, is guilty of an unlawful detainer 
(1) When he continues in possession, in person or by subtenant, of the property 
or any part thereof, after the expiration of the term for which it is let to him. 
In all cases where real property is leased for a specified term or period, or by 
express or implied contract, whether written or parol, the tenancy shall be termi-
nated without notice at the expiration of the specified term or period; 
(2) When, having leased real property for an indefinite time with monthly or 
other periodic rent reserved, he continues in possession thereof in person or by 
subtenant after the end of any month or period, in cases where the owner, his des-
ignated agent, or the successor in estate oi the owner, if any there is, 15 days or 
more prior to the end of that month or period, shall have served notice requiring 
him to quit the premises at the expiration of that month or period; or in cases 
of tenancies at will, where he remains in possession of the premises after the expi-
ration of a notice of not less than five days; 
(3) When he continues in possession, in person or by subtenant, after default 
in the payment of any rent and after a notice in writing requiring in the alternative 
the payment of the rent or the surrender of the detained premises, shall have 
remained uncomplied with for a period of three days after service thereof. The 
notice may be served at any time after the rent becomes due; 
(4) When he assigns or sublets the leased premises contrary to the covenants 
of the lease, or commits or permits waste thereon, or when he sets up or carries 
on therein or thereon any unlawful business, or when he suffers, permits or main-
tains on or about the premises any nuisance, and remains in possession after ser-
vice upon him of a three days' notice to quit; or, 
(5) When he continues in possession, in person or by subtenant, after a neglect 
or failure to perform any condition or covenant of the lease or agreement under 
which the property is held, other than those previously mentioned, and after notice 
in writing requiring in the alternative the performance of the conditions or cove-
nant or the surrender of the property, served upon him, and, if there is a subtenant 
in actual occupation of the premises, also upon the subtenant, shall remain 
uncomplied with for five days after service thereof. Within three days after the 
service of the notice the tenant, or any subtenant in actual occupation of the 
premises, or any mortgagee of the term, or other person interested in its continu-
ance, may perform the condition or covenant and thereby save the lease from fof* 
feiture; provided, that if the covenants and conditions of the lease violated by tW 
lessee cannot afterwards be performed, then no notice need be given. 
History: L. 1951, ch. 58, § 1; C. 1943, Compiler's Notes. 
Supp., 104-36-3; L. 1981, ch. 160, § 1.
 The 1981 amendment substituted "owner 
for "landlord" in two places in subd. (- • 
inserted "his desi; 
deleted "as last p 
notice" in the lasl 
made minor cha 
style. 
Default in paymc 
No cause of ac 
based on default i 
where tenant tenc 
days after servi 
action, regardless 
Dang v. Cox Corp. 
Notice to quit. 
Notice of forfeil 
minate a lease foi 
sufficient to put 1 
the notice to quit 
i.e., either perfo 
becomes subject 
chapter. Pingree 
Utah, Inc. (1976) c 
Lessee was not 
lessor was not eni 
under this sectio 
vacate premises \ 
not state that let 
paying the delinc 
78-36-4. Rig 
tenancy upon a) 
session for mon 
of possession or 
in estate, he sh; 
agent, or his su 
the lease for an 
ing that year; z 
strued as a cons 
History: L. 1 
Supp., 104-36-4; L 
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?d "his designated agent" in subd. (2); 
i "as last prescribed herein" after "no 
" in the last sentence of subd. (5); and 
minor changes in phraseology and 
It in payment of rent. 
cause of action for unlawful detainer 
on default in payment of rent survived 
tenant tendered rent due within three 
after service of unlawful detainer 
, regardless of defects in such notice. 
t. Cox Corp. (1982) 655 P 2d 658. 
j to qui t 
ce of forfeiture, while sufficient to ter-
» a lease for breach of covenant, is not 
ent to put lessee in unlawful detainer; 
tice to quit must be in the alternative, 
ther perform or quit, before lessee 
es subject to the provisions of this 
r. Pingree v. Continental Group of 
inc. (1976) 558 P 2d 1317. 
ee was not in unlawful detainer and 
was not entitled to maintain an action 
this section where lessor's notice to 
premises was defective in that it did 
ite that lessee had the alternative of 
the delinquent rent or surrendering 
the premises. Sovereen v. Meadows (1979) 595 
P 2d 852. 
A notice to a month-to-month tenant to 
quit the premises need not contain the alter-
native of paying rent. Ute-Cal Land Develop-
ment v. Intermountain Stock Exchange 
(1981) 628 P 2d 1278. 
The critical distinction between a notice of 
unlawful detainer and a notice of forfeiture 
is that the notice of forfeiture simply 
declares a termination of the lease without 
giving the lessee the alternative of making 
up the deficiency. Dang v. Cox Corp. (1982) 
655 P 2d 658. 
Notice to quit or pay as administrative 
claim under Federal Tort Claims Act. 
Notice to quit or pay rent served on gov-
ernment as required by this section was not 
an administrative claim sufficient to satisfy 
28 U.S.C. § 2675(a), and federal court there-
fore had no jurisdiction over forcible entry 
and detainer action brought under Federal 
Tort Claims Act. Three-M Enterprises, Inc. v. 
United States (1977) 548 F 2d 293. 
Termination of lease. 
A lease may be terminated pursuant to an 
unlawful detainer action. Hackford v. Snow 
(1982) 657 P 2d 1271. 
16-4. Right of tenant of agricultural lands to hold over. In all cases of 
:y upon agricultural lands, where the tenant has held over and retained pos-
n for more than 60 days after the expiration of his term without any demand 
session or notice to quit by the owner, his designated agent, or his successor 
ite, he shall be deemed to be held by permission of the owner, his designated 
or his successor in estate, and shall be entitled to hold under the terms of 
ise for another full year, and shall not be guilty of an unlawful detainer dur-
at year; and the holding over for the 60-day period shall be taken and con-
as a consent on the part of the tenant to hold for another year. 
ory: L. 1951, ch. .58, §1; C. 1943, 
104-36-4; L. 1981, ch. 160, § 2. 
Compiler's Notes. 
The 1981 amendment substituted "owner, 
his designated agent" in two places for 
"landlord"; and made minor changes in 
phraseology and style. 
6-6. Notice to quit — How served. The notices required by the preceding 
ts may be served, either: 
By delivering a copy to the tenant personally; 
By sending a copy through registered or certified mail addressed to the ten-
nis place of residence; 
If he is absent from his place of residence, or from his usual place of busi-
iy leaving a copy with some person of suitable age and discretion at either 
md sending a copy through the mail addressed to the tenant at his place 
ience or place of business; or, 
If the place of residence or business cannot be ascertained or a person of 
e age or discretion cannot be found there, then by affixing a copy in a con-
is place on the leased property and also delivering a copy to a person there 
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hearing the court rules that all issues between the parties can be adjudicated with-
out further court proceedings, the court shall, upon adjudicating those issues, enter 
judgment on the merits. 
History: C. 1953, 78-36-8.5, enacted by L. 
1981, ch. 160, § 4; L. 1983, ch. 209, § 1. 
Compiler's Notes. 
The 1983 amendment inserted "other" and 
"provided for in the rental agreement" in 
subsec. (1); inserted "plaintiff upon ex parte 
motion is entitled to an order of restitution" 
in subsec. (4); substituted "a hearing" for 
"trial" in subsec. (5); added the second sen-
tence to subsec. (5); and made minor changes 
in phraseology. 
Defenses and counterclaims by tenant. 
Under Rule 13, Utah R.Civ.P., counterclaim 
alleging misrepresentation and fraud con-
cerning the contract of purchase of the 
History: L. 1951, ch. 58, § 1; C. 1943, 
Supp., 104-36-10; L. 1981, ch. 160, § 5. 
Compiler's Notes. 
The 1981 amendment inserted "proved" in 
the second sentence; deleted "and the lease or 
agreement under which the rent is payable 
has not by its terms expired" before "execu-
tion" in the third sentence; substituted "be 
issued immediately" in the third sentence for 
"not be issued until the expiration of five 
Title of Act. 
An act. relating to owner-tenant unlawful 
detainer remedies; providing additional 
means for service of notice to quit; providing 
for filing of possession bonds; providing 
rights and procedures for litigants in unlaw-
ful detainer actions; establishing owner-
tenant rights and procedures in rental 
delinquency and tenant abandonment mat-
ters; and making certain technical changes. 
This act amends Sections 78-36-3, 78-36-4, 
78-36-6, and 78-36-10, Utah Code Annotated 
1953; and enacts Sections 78-36-8.5, 78-36-12, 
78-36-12.3, and 78-36-12.6, Utah Code Anno-
tated 1953. - Laws 1981, ch. 160. 
involved property could be asserted by 
defendants in an unlawful detainer action. 
White v. District Court of Fourth Judicial 
Dist. < 1951) 232 P 2d 785. 
days"; deleted "within which time the tenant 
or any subtenant, or any mortgagee of the 
term, or other party interested in its continu-
ance, may pay into court for the landlord the 
amount of the judgment and costs, and 
thereupon the judgment shall be satisfied, 
and the tenant shall be restored to his estate; 
but if payment as herein provided is not 
made within the five days, the judgment may 
be enforced for its full amount and for the 
possession of the premises" at the end of the 
78-36-9. Forcible entry or de ta iner , etc . 
78-36-10. J u d g m e n t for r e s t i t u t i o n , damages and rent — Immediate 
enforcement. If upon the trial the verdict of the jury, or if the case is tried without 
a jury, the finding of the court, is in favor of the plaintiff and against the defend-
ant, judgment shall be entered for the restitution of the premises; and if the pro-
ceeding is for unlawful detainer after neglect or failure to perform any condition 
or covenant of the lease or agreement under which the property is held, or after 
default in the payment of rent, the judgment shall also declare the forfeiture of 
the lease or agreement. The jury, or the court, if• the proceeding is tried without 
a jury, shall also assess the damages occasioned to the plaintiff by any forcible 
entry, or by any forcible or unlawful detainer, and any amount found due the plain-
tiff by reason of waste of the premises by the defendant during the tenancy, alleged 
in the complaint and proved on the trial, and find the amount of any rent due, 
if the alleged unlawful detainer is after default in the payment of rent; and the 
judgment shall be rendered against the defendant guilty of the forcible entry, or 
forcible or unlawful detainer, for the rent and for three times the amount of the 
damages thus assessed. When the proceeding is for an unlawful detainer after 
default in the payment of the rent, execution upon the judgment shall be issued 
immediately after the entry of the judgment. In all cases the judgment may be 
enforced immediately. 
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